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INCOME TAX
DOMESTIC TAXATION

GENERAL

Amendments to the TDS Rules

The Central Board of Direct Taxes (CBDT), vide msce of a notification, has
amended the rules relating to provisions dealirty @ate and mode of payment
of Tax Deducted at Source (TDS), issuance of TD$ficate and filing of
‘statement of TDS’ (TDS return). Forms for TDS derate have been revised
to include the receipt number of the TDS returadiby the deductor. As per the
notification, the Tax-deduction Account Number (TAMNf the deductor,
Permanent Account Number (PAN) of the deductee raceipt number of TDS
return filed by the deductor will form the uniguentification for allowing tax
credit claimed by the taxpayer in his income-tane

Government Authorities (Pay and Accounts Officer Tarasury Officer or
Cheque Drawing and Disbursing Officer) responsibtecrediting tax deducted
at source to the credit of the Central Governmentbbok-entry are now
required to electronically file a monthly statemémta new Form No. 24G
containing details of credit of TDS to the agencyharised by the Director
General of Income-tax (Systems).

Due date for furnishing TDS return for the last igeiaof the financial year shall
now be 15th May (from earlier 15th June). The redidue dates for furnishing
TDS return are as under:

Date of ending of the quarteDue Date

of the financial year

30th June 15th July of the financial year

30th September 15th October of the financial year

31st December 15th January of the financial year

31st March 15th May of the financial year immeeliat
following the financial year in which deduction
is made
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Due date for furnishing TDS certificate to the eayale or deductee or payee is
revised as under:

Category Periodicity of | Due date

furnishing TDS

certificate
Salary Annual By 31st day of May of the financial year
(Form immediately following the financial year in
N0.16) which the income was paid and tax deducted.
Non-Salary| Quarterly Within fifteen days from the due date fo
(Form furnishing the statement of tax deducted at
No0.16A) source under rule 31A

Tax exemption for gratuity

The CBDT has notified that the maximum amount odtgjty entitled to
exemption under sub-clause (iii) of clause (10¥e&dtion 10 of the Income Tax
Act 1961, is Rs. 1,000,000. The notification wik lapplicable to employees
who retire, or become incapacitated before retiremer expire, or whose
services are terminated, on or after the 24th Mxy02

CASELAWS

Pirojsha Godrej Foundation vs. ADIT (ITAT Mumbai)

Returns processed under section 143(1) (a) cannote breopened for
reassessment under section 147 without justified &asons to believe”

Pirojsha Godrej Foundation (“the assessee”) wdsaadtable trust and was duly
granted registration by the Commissioner of Incdrag, under section 12 A of
the Income Tax Act and was also notified, for thlevant period, under section
10(23C) (iv) of the Act. The income tax return dilen 29th October, 2001, was
processed under section 143(1) (a). However, oh Rty, 2004, the assessee
was served a notice under section 148 and incortteedssessee was proposed
to be reassessed. The notice was issued on thadjtbat as the assessee had
not invested the sum of Rs. 1.02 crores in investsepecified under section
11(5), the said sum of Rs. 1.02 crores was chalgealiax. Aggrieved by the
Assessing Officer's (*AO’s”) proposal for re-opeginof the assessment,
assessee preferred an appeal before the CIT (ACbBuUt(A) confirmed the
action of the AO.

Aggrieved by the order of CIT (A), the assesseedfian appeal before the
Tribunal.
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Decision of the Tribunal

The Tribunal has allowed the appeal. The Tribunal leld that:

* The reason that the violation of Section 11(5) nedt section 13(1) (d)
by the assessee led the amount of Rs. 1.02 crores included in the
assessee’s total income was contrary to the leggtipn. This did not
result in the said amount being chargeable to mathe hands of the
assessee. The fact that the amount was not investdek prescribed
manner did not mean that it could be assesseccasmm

* The reasons were required to be self explanatatyeead as recorded by
the assessing officer. No substitution, addition deletion was
permissible. No inference could be allowed to kenar on the basis of
reasons not recorded.

» The fact that only an intimation was passed undetian 143(1) (a) was
irrelevant because it was important to inquire \Wwbketthe AO had
proper “reasons to believe” that income had escagsdssment. In the
absence of proper “reasons”, the reopening wadithva

Dr. Mansukh Kanjibhai Shah vs. ACIT (ITAT Ahmedabad)

Order under section 153A void if search warrant un@r section 132 was
improper, assessee can retract admission of undissked income

Initially, survey action under section 133A of tAet was carried out at the
premises of a trust in which Dr. Mansukh KanjibB&iah (“the assessee”) was
the Managing Trustee, which led to detection ofceoanted bank accounts.
The assessee admitted unaccounted income of R%.cloges. Search under
section 132 was conducted on 29.10.2004 and caRk.df.93 crores was found
and seized. The search warrant was in the namé&<.d¥l. Shah Charitable
Trust, Mansukhbhai K. Shah” (the trust and the ss=&). The assessee
retracted the admission on 24.12.2004. An assessrdgr under section 153A
was passed in which the said sum was assesseel ratiils of the assessee. The
assessee challenged the validity of the proceedindgsr section 153A of the
Act on the ground that the warrant was not in lsisya and there was no search
under section 132. Hence, he could not be assessied section153A. The CIT
(A) held that the assessment under section 153Avadid on the finding that a
search under section 132 had been conducted imatihe of the assessee.

Decision of the Tribunal

Aggrieved by the order of CIT (A), the assesseéepred an appeal before the
Tribunal. The Tribunal allowed the appeal and hbét:
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» The AO, to assume jurisdiction under section 1584s required to
fulfill following conditions:

- The warrant of authorization should have been su¢he name of
the assessee,

- It should have been served on the assessee and,

- A search had to be conducted on the assessee.

 The warrant of authorization issued under secti@@ tould not be
regarded as issued in the name of the assessezindividual capacity
as the same was issued in the name of “K. M. Shadriable Trust,
Mansukhbhai K. Shah”. The assessee’s name had ragpéa the
warrant and panchnama as the Managing Trusteesdfrilst and not in
his individual capacity. The search could not bgarded as conducted
against the assessee in his individual capacitye'WWa warrant was
issued in joint names, an assessment in individaphcity/status was
invalid. Consequently, the section 153A proceedimgee invalid.

* The assessee admitted on oath that the amountitispwsthe accounts
of the Trust was his unexplained personal monewever this was not
conclusive as it had been retracted. An assesseentiled to show that
the admission was not correct or true. No independe corroborative
evidence was found to show that the money depositethe bank
account of the Trust belonged to the assesses individual capacity.

ACIT vs. GTL Ltd (ITAT Mumbai)

Retrospective amendment after passing order does niead to “apparent
mistake”

GTL Ltd. (“the assessee”) had filed a return ofome for the A.Y 1998-99
declaring the total income at Rs.11,62,10,850/-eurséction115JA of the Act.
The AO had completed the assessment by passingr@er avhich was
subsequently rectified and modified on three othecasions. The AO after
passing the rectification orders, had noticed thatprovision of doubtful debts
of Rs.18,99,254/- was not added back to the pi&fitoss account while
computing deduction under section 115JA of the Abe AO had subsequently
passed an order under section 154 of the Act addau the provision for
doubtful debts under section 115JA of the Act. @ksessee had challenged the
order before CIT(A) who allowed the same relyingpmpghe decision of the
Bombay High Court in the case of CIT vs. Echjaydhos (P) Ltd. [251 ITR
15]. The revenue had preferred an appeal agaiesirtter of CIT(A) before the
Tribunal. The Tribunal confirmed the order of thE CA).

NANUBHAI DESAI & CO 6
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Thereafter, by the Finance Act, 2009 clause (g) I@&n inserted in
Explanation to Section 115JA(2) of the Act w.r.eAY. 1998-99 and

subsequent years inter alia providing that prowsidor doubtful debts and
advances were disallowable while calculating profider section 115JA of the
Act. The amendment received the assent of thed@netson 19.8.2009, after the
order of the Tribunal was passed.

The revenue had relied on the decision of the KakaaHigh Court reported in
239 ITR 282 in support of its contention that amlesr which was not in

accordance with the retrospective law could beifredtunder section 154 of
the Act. The Revenue preferred a miscellaneouscgioin before the Tribunal

contending that in view of the said retrospectiveeadment, there was a
“mistake apparent from the record”. While the assessubmitted that the
revenue had not been able to point out the misapkarent from record of the
order on the date when it was passed.

Decision of the Tribunal

The Tribunal dismissed the Miscellaneous Applicatidhe Tribunal agreed
with the assessee that there was no mistake apgeoenrecord in the order of
the Tribunal. The Tribunal relied on the decisiadnBombay High Court in
Sudhir Mehta 265 ITR 548, where an order of thédmal was passed as per
the prevailing law. The Bombay High Court in thadse held that the
proceedings got concluded before the Tribunal utitkethen existing law and,
therefore, there was no mistake apparent from dedorthe order of the
Tribunal.
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INTERNATIONAL TAXATION

CASE LAWS

Hindalco Industries Limited vs. DCIT (ITAT Mumbai)

Despite TDS u/s 195, payer is liable as “agent” ul6s3. However, if payee is
assessed, payer cannot be assessed as “represevgaissessee”.

Facts of the case:

Alcam Aluminium Limited (“Alcan”) was a company iaporated under the
laws of Canada. After taking necessary approvanftbe Reserve Bank of
India from time to time, Alcan had acquired 3,88324 shares in Indian
Aluminium Company Limited (“Indal”) over a period ¢ime. Alcan sold its
entire holdings in Indal to Hindalco Industries liied (“Hindalco”). It was
prima facie evident that Alcan would be liable @aypax in respect of gains
made from sale of shares in Indal, since it wowdybverned by the provisions
of section 45 read with section 48 of the Income& Aat, 1961 (‘the Act).
Under the provisions of section195 of the Act, gmsrson responsible for
paying to a non-resident any sum chargeable touteder the Act, had an
obligation to deduct income tax at the time of makpayment at the rates in
force. Under section 197(1) of the Act, the reanpief the payment could make
an application to the AO for issue of a certificeggarding no deduction of tax
or deduction of tax at a lower rate by the persaking payment. Having
regard to these provisions, Alcan filed an appiwaunder section 197(1) for
issue of a TDS certificate on the basis that thaitahgain was Rs. 317.71
crores and tax at the rate of 10% would be chatgedlhe Assessing Officer
(‘AQ’) issued a certificate directing Hindalco toitlhhold Rs. 40 crores on a
provisional basis subject to regular assessmemddfto complied with the
same. During the pendency of the assessment piiogsezbainst Hindalco, the
AO issued an order under section 163 treating Hoodas an agent of Alcan in
respect of the capital gains. Thereafter, on 16@12the AO passed an order
assessing the capital gains in the hands of Hindatcan agent of Alcan in
which, the rate of tax was taken at 20%. On 16(B12aGn assessment order was
passed in the case of Alcan itself, assessingdpgat gains in its hands at the
rate of 20%.

Against the order dated 20.2.2004, treating Hinolake an agent of Alcan under
section 163(1) of the Act, Hindalco filed an appleafore learned CIT(A), who,
by order dated 21.2.2005, dismissed the said appegainst this order,
Hindalco had filed appeal before the Tribunal. Agaithe order of the AO
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assessing capital gain in the hands of Hindalcanaagent of Alcan, Hindalco
filed an appeal before learned CIT(A) who by ordated 31.3.2005 confirmed
the assessment but deleted the levy of interesP84B of the Act. Against the
said order of learned CIT (A), Hindalco and theermave, both had filed appeal
before the Tribunal.

Contentions of Hindalco Industries Limited:

The contentions were as follows:
» Hindalco stated that it could not be treated aagent and representative
assessee of Alcan under section 163 of the Acthascbnditions
contemplated under section 163 were not satisfied.

» |t further stated that it had duly deducted tasa@irce as contemplated
under section 195 of the Act and in such casespuld not be again
treated as an agent and representative assesAkaiof

* The order treating Hindalco as an agent of Alcad heen passed on
20.2.2004 i.e. after a period of two years andnemths from the end of
the previous year in which Hindalco made paymemtitan.

Contentions of the revenue:

The AO, by order dated 20.2.2004, treated Hindakan agent of Alcan for the
following reasons:-

e Section 163(1) deals with ‘Representative asseSpeetal cases’. The
relevant provisions of section 163(1) are giveunrader :-
“For the purposes of this Act, ‘agent’ in relatioto a nonresident
includes any person in India-
i) Who is employed by or on behalf of the non-resjamnt
i) Who has any business connection with the nonresiden
iii) From or through whom the non-resident is in receqbt any
income, whether directly or indirectly; or
Iv) Who is the trustee of the non-resident; and incdualso any other
person who, whether a resident or nonresident, &aguired by
means of a transfer, a capital asset in India......... ”

e For the relevant A.Ys. i.e. 2001-02, the followifiacts were well
established;

— Hindalco had business connection with the non-exgid.e.

Alcan
— Alcan was in receipt of income directly from Hindal and

NANUBHAI DESAI & CO 9
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— Hindalco had acquired a capital asset in India bgams of
transfer from Alcan.

e Section 160(1)(i) clearly states thdbr the purpose of this Act,
‘representative assessee’ means :-
i) in respect of the income of a non-resident spetifie sub-
section(1) of section 9, the agent of the non-etdidincluding a
person who is treated as an agent under section 163

* Further, section 149(3), which prescribes the tiiné for notice to be

issued under section 148 for re-opening an assesssigulates the
following :-
“If the person on whom a notice under section 1¢l8oi be served is a
person treated as the agent of a non-resident usdetion 163 and the
assessment, or re-computation to be made in pucsuahthe notice is
to be made on him as the agent of such non-resitieatnotice shall
not be issued after the expiry of a period of twarg from the end of
the relevant assessment year.”

In the present case, the relevant A.Y. was 2001ab@, thus notice
under section 148 could be issued in the casermddiito for A.Y.2001-
02 till 31.3.2004. This time limit had not expired.

On the basis of the above, Hindalco was held ta bepresentative assessee in
relation to Alcan as it fulfilled the conditionsdadown in section 163(1)(b) and
section 163(1)(c) and further it had acquired fraltan, a non-resident, capital
asset in India by way of transfer of shares duArng. 2001-02.

Contentions of CIT (A):

 The CIT (A) stated that section 163 did not providea bar on taking
action against a person where the conditions pkestiin the section
were satisfied, merely for the reason that the me@dent had filed the
return of income independently. The courts had liei there was no
bar on the simultaneous assessment of the prinaighhgent.

* The CIT (A) further stated that Hindalco had ob¢gira certificate for
deduction of tax at source under section 197, limait will not invalidate
action taken by the AO under section 163. The pdiceys under
section 195 / 197 for deduction of tax at sourceé proceedings under
section 163 were two separate proceedings. ThuSIh¢A) concluded
that proceedings could be taken against the agentepresentative
assessee both for assessment as well as for rgcover

v
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Analysis by the Tribunal:

The Tribunal dealt with the decision of the Kerbdgh Court decision in the

case of Fertilizers & Chemicals (Travancore) Ltdhere the non-resident was
having several representative assessees in respsewveral heads of income
and in this context, the High Court observed thate could be more than one
assessment in respect of the income accrued oenatis a non-resident
provided, there were more than one representassesaees. The High Court
meant that if some other income had been assess#tkicase of the non-
resident, the AO had jurisdiction to frame assesgroa the agent of the non-
resident in respect of some income that arose éontin-resident through the
agent. This decision of the Kerala High Court Wwakl not to be interpreted to
mean that the same income could be assessed siendtgly in the hands of the
non-resident and in the hands of the agent. Theumal held that such double
taxation would go against the cardinal principleslévying tax on income. The

Tribunal further held that when once assessmenthé case of principal

becomes final, the assessment of the same incortteeilmands of the agent
could not be made.

Decision by the Tribunal:

e The Tribunal held that the income having been binbug a charge of
tax in the hands of the principal could not be oagain assessed in the
case of a representative assessee. Thereforassessment of capital
gains of Alcan in the hands of the Hindalco as agéilican could not
be sustained. The assessment order was, theraforeljed.

e The Tribunal further stated that the only issuseadiby the department
pertained to deletion by the learned CIT (A) of thérest charged
under section 234B. Since the relevant orders haddy been quashed
by the Tribunal while deciding the assessee’s dpplea departmental
appeal was rendered infructuous and was liableetdiemissed on that
ground.

* The appeal by Hindalco arising out of proceedingstie AO under
section 250 of the Act, pursuant to the order ef @T (A) dismissing
appeal against order passed under section 147wigadection 163 of
the Act, was dismissed. This was done on the lihaisthe assessment
on Hindalco as agent of Alcan was held to be imlvaid thus the appeal
was rendered infructuous.

11
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Airlines Rotables Limited vs. JDIT (ITAT Mumbai)

No PE under India-UK DTAA, if conditions for a PE to come into existence
are not fulfilled.

Facts of the case:

Airlines Rotables Limited (“the assessee”), a UKmpany, entered into an
agreement with Jet Airways Limited (*JAL”) under igh, it agreed to provide
JAL with two segments of services, first, to caout repairs and overhauling of
aircraft components outside India and, second, tovige spares and
components in the period the components were beipgired. To ensure that
the spares and replacement components were readilijable, the assessee
maintained a stock of the components at the opgrdiase of JAL in India.
Though the stock was under the direct control ef #issessee, it was in the
possession of JAL as a bailee. The AO took the tiet as the stock was kept
in India with JAL, JAL constituted an “agent” and &ermanent
establishment”(PE) in India under Article 5(4) @f)the India-UK DTAA and
that, 10% of the receipts was liable to tax in éndihis was upheld by the CIT
(A).

Contentions of the assessee:

The relevant material facts were explained by theessee. It was contended
that with a view to ensure adequate availability neicessary rotables, the
assessee company maintained stock of replacerotatiles at operational
bases of JAL in India, as also at the assesseearoyrispmain depot in the UK.
As regards the stock maintained at the UK, sucbksieas under direct control
of the assessee company. However, since the assessgpany did not have
any storage or support facilities in India, thecktm India was in the possession
of JAL itself as a bailee. The assessee handed tbheeconsignment stock to
JAL and it was kept in the warehouse located atoferating base. The stock
remained property of the assessee company atredstand JAL was forbidden
from loaning, pledging, selling, exchanging or enbering any items from the
stock — except as permitted under the agreemetit ¥Whenever need arose i.e.
a component was sent for repairs or overhaulind, dAd a right to use
replacement components from the said stock. Maames of this consignment
stock in India was at the root of the dispute. Hosvethe assessee contended
that it did not have any PE in India and its bussprofits were not taxable in
India. The assessee further contended that thend0Old be directed to compute
the total income of the assessee by applying theabprofit rates.

12
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Contentions of the revenue:

The AO relied upon Article 5(4) (b) of the DTAA wdhi provided that
“A person acting in a Contracting State for or oaehalf of an enterprise
of the other Contracting State other than an ageihtin independent
status in whom paragraph (5) of this Article applghall be deemed, to
be a permanent establishment of that enterpristhénfirst-mentioned
State if...... he habitually maintains in the first-nneméd Contracting
State a stock of goods of merchandise from whictegelarly delivers
goods or merchandise for or on behalf of the entse.

The AO also noted that it was not necessary that garson who
managed and controlled the stock should be an gmplof the foreign
enterprise. In his view, the emphasis was on tkexdfplace of business,
and given that the assessee’s stocks were pernharkamt at fixed

places in India, with clear identification of ead stock item, the
assessee had a fixed place of business in India.

The AO, thus, concluded that the assessee had m Rftlia under
Article 5 of the India-UK DTAA, and that, accordilyg the receipts
would be taxable in India as business receipts.ADestimated 10% of
gross receipts as the assessee’s profits lialide taxed in India.

CIT (A) held that:

The assessee had a fixed place of business witbamimgs of Article 5
(1) and Article 5 (4) of the India-UK DTAA, sincdd assessee was
having a fixed place of business in which goodsewespt as stock for
sale. The CIT (A) also observed that the issue aé ad to be
understood in its widest meaning in relation toibess transactions and
added that the assessee company was engaged ibusieess of
providing repairs to the faulty components of Boger37 of JAL.

The CIT (A), further observed that:

Faulty components were collected by the assessepaity and after

repairing they were sent to India. Stock of sucbdgoand repaired parts
/ rotables was maintained in India from which detivwas to be made
to JAL as and when needed. Thus, so far as thesesse/as concerned,
delivery of such repaired part amounted to salesiesincome was

arising out of such delivery of goods and the negzhpart. Thus, benefit
of clause (a) and clause (b) of Article 5 (3) wad available to the

assessee.

13
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The CIT (A), thus, upheld the action of the AO iolding that the
assessee had a PE in India. The CIT (A) also ughgability @ 10% of
gross revenues earned from Indian operations bptkessee company.
The assessee was aggrieved and was in further lappéare the
Tribunal.

Observations by the Tribunal:

The Tribunal observed that:

In order for a PE to come into existence underchatb(1l) (“the basic
rule”), three criteria had to be satisfied viz:

1) the physical criterion (existence of physical loma}
2) subjective criterion (right to use that place) and
3) functional criterion (carrying on business throulgat place).

It was only when the three conditions were satisfieat a PE came into
existence. The onus was on the revenue to showhbaissessee had a
PE.

Though the stock was stored at specific locatianiadia, such locations
were not at the disposal of the assessee and skssae could not carry
out its business from that place. There was, caresgty, no PE under

Article 5(1). Even if there was a PE, the consiterarelatable to the

repairs done outside India was not taxable, as# mot “attributable” to

the PE. The existence of a PE did not justify taxeaof all profits, as the

force of attraction principle could not be inferriedthe given case. As
regard to the consideration for the right to use tdomponents, the
business element thereof was over when the compomas handed

over to the airline. There was no “carrying on ofiness” from that

location. Consequently, there was no PE undera®id);

The argument of the revenue that there was a “DigrenAgent PE”
under Article 5(4) (b) was also not correct. Thigorzale of a Dependent
Agent PE was that the foreign enterprise carriedasiness through a
dependent agent, who was integrated into the jpalisi business to a
substantial extent. However, on facts, as JAL wathar the dependent
agent of the assessee and nor was the assessgagcam business
through JAL, there was no PE under Article 5(4) (b)

When a PE existed, even such a consideration, whaph otherwise be
taxable in the source country under Article 13, waa@ble on net basis

14
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under Article 7. Therefore, merely because an ama@s not taxable
under Article 7 in the source country, it did na¢an that the item would
not be taxable under any other article in the sswauntry concerned.
As evident from a plain reading of the consideratdause in the
agreement between the parties, consideration fer afisreplacement
components was distinct and separate and the sanhe lze segregated
from the overall receipts. In this view of the neatthon taxability under
Article 7 would still mean that application of Aste 13 was to be
considered and adjudicated upon.

Decision by theTribunal :

The orders of the authorities on the issue of ewrst of the PE and for
quantification of taxable income were dismissed. tAs authorities had not
examined whether the consideration for use of éiacement components was
“for the use of industrial, commercial or sciemtiquipment” and taxable as
“royalty” under Article 13(3) (b), the matter wasmnitted to the file of the CIT
(A) for adjudication on the question of taxability.

Cartier Shipping Co. Ltd. vs. DDIT (ITAT Mumbai)

Despite cessation of PE, gains on transfer of PEset are taxable under the
Income Tax Act, 1961 and India-Mauritius DTAA.

Facts of the case:

Cartier Shipping Co. Ltd. (“the assessee”) was mpamy registered under the
laws of Cyprus which was later registered as aigareompany in Mauritius.
Based on this registration in Mauritius, the assesgas issued a tax residency
certificate by the Commissioner of Income Tax, Midws. On the strength of
this certificate, the assessee claimed protectidndva-Mauritius DTAA which
was duly granted to him by the Assessing Offic&{").

The assessee owned a jack-up rig used for driiingnineral oil. The rig was
given on charter basis to Amer Ship Managementteidn(“ASML”"), an Indian
company, which in turn leased it to Oil and Natu@hs Corporation
(“ONGC"), for operations in Indian territorial wate The chronology of events
was as under:

— On 24.4.1997: the assessee entered into an agreantier-oramer SA,
France, to sell the jack-up rig.

— On 15.9.1997: the surveyors boarded the rig anddawated its move
from Bombay High to the hand-over location outdiut#ia.

15
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— 0On 19.9.1997: the assessee issued a bill of séean of the purchaser.

— On 30.9.1997: the assessee obtained a port-cleareedificate and
started moving the rig.

— 0On 3.10.1997: the charter agreement was terminated.

— 0On 6.10.1997: the rig was handed over outside hudibe buyer .

The assessee informed the AO of the terminatioth@fcharter and that it had
discontinued business operations in India and makiedig outside territorial

waters, though it did not mention the fact of saflehe rig. The AO re-opened
the assessment under section 147 and took the thigivas depreciation had
been allowed on the rig, the difference betweers#ie consideration and WDV
(Rs. 102 crores) was a short-term capital gains TWas confirmed by the CIT
(A). In appeal to the Tribunal, the assessee artjusdsince sale of the rig had
taken place on 6.10.1997 outside India, it hadaxoimplications in India and

that the re-opening was invalid.

Two main issues that required adjudication were:
*  Whether or not, the CIT (A) was justified in uphiolg validity of
reassessment proceedings; and

* Whether or not, the CIT (A) was justified in uphiolgl the addition of
Rs. 111.16 crores on account of short term cagée, on sale of rig.

Contentions of the assessee:

. The assessee contended that it had informed thautdvorities about
the cessation of business in India with effect frérd October 1997,
and since the assessee had wound up its businksgfianit was of no
concern to the tax authorities as to what did theessee do with its
assets. The assessee further contended that sidickriot have any
obligation to inform the Indian tax authorities abthe disposal of its
assets, this omission could not be construed apselon the part of
the assessee which was a sine qua non for ingidtie reassessment
proceedings after the end of four years from the ehthe relevant
assessment year. Thus, according to the asselssezwtas no failure
on its part, and as such the reassessment progsectinld not have
been initiated in the present case. It was empéddizat the sale had
taken place outside Indian territorial waters amdhad no tax
implications in India.

Contentions of the revenue:
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The revenue submitted that closure of businessdraldid not lead to
an end of entire taxability of the assessee inalnthe cessation of PE
was relevant only for the purposes of taxabilitypasiness profits, and
had no impact on the taxability of capital gainsabénation of the PE
or its assets. It was assessee’s statutory oldigéti disclose the fact
of sale of the oil rig under ‘incomes claimed todb@mpt from tax’ in
the income tax return in a transparent manner. fBlkeauthorities
were, thus, deprived of relevant information absale of oil rig. It
was contended that the gain on alienation of asdetse PE, or even
PE itself, constituted capital gain chargeableatoih India under the
Income Tax Act, 1961, (“the Act”) as also under tr®visions of
Article 13 of the India- Mauritius DTAA. The assesswas clearly at
fault, was not operating in a fair and transparaahner, and had not
discharged its obligations of giving full and comel disclosures in
the income tax return. It was thus submitted theg tase of the
assessee was clearly covered by proviso to Sed#wn which
permitted re-opening of assessment even aftendgbieyeof four years,
from the end of the relevant assessment year,dasa in which the
assessee failed to disclose fully and truly alleriat facts necessary
for his assessment for that assessment year.

Observations of the Tribunal:

The argument that the gains on transfer of PE/REtasvere taxable
only if the PE existed was not acceptable becaduse the provision
for taxability of gains on PE/ PE assets in thereewountry would be
rendered redundant. The provisions could also theravoided by
simply deferring the transfer till the closure b&tPE. This would lead
to absurdity (Van Oord Dredging 105 ITD 97 referred — PE’s

business profits can be taxed even if received efftsure of the PE).

The argument that the sale of the rig took plac&.49.1997 outside
India and after the termination of the charter wascorrect, because
the records pointed that the rig was first sold asé consequence, the
charter was terminated and the rig was moved &rnational waters
for delivery to the buyer. It was not a case, whéne business came
to an end and the rig was moved to internationdermgaand then, by
an unconnected event, the rig was sold.

Decision by the Tribunal

It was, thus, clear that the movement of the righ® international
waters was clearly connected with and consequettigcsale of the
rig, and necessary for fulfilling part of sellerdbligations under the
sale contract. The sale had taken place on 17.99.T%e asset was a
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source of income in India for the assessee, arnthdt a business
connection in India, which lead to taxability ofcome on sale
“deemed to accrue or arise in India” under sec8i(). Moreover, the
asset was also located in India at the materiahtpofi time. It was

further stated that the date of delivery and thee dd payment were
relevant in as much as they completed the saledcdion but the date
of sale was to be taken as the date on which satgce was “signed
and delivered as a deed”, as certified by LondsetdNotary Public.
The contention of the assessee that sale took macéth October
1997, i.e. after the PE came to an end, was, tieje;ted on merits.
Thus, deferral of sale or receipt of sale constiitanaon sale of PE or
PE assets, did not influence the tax liability onoection with sale of
PE or its assets.

. Thus, the assessee’s challenge, either to reasseispnoceedings or
to the quantum additions confirmed by the CIT(Apuld not be
upheld. As far as quantification of addition wasnoerned, no
grievances were raised before the Tribunal nor veerg arguments
addressed on that aspect of the matter. Thus theussons arrived at
by the learned CIT(A) were approved by the Tribunal
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ACCOUNTS, AUDIT & INVESTMENT

ACCOUNTS AND AUDIT

Standard on Auditing (SA) 520 (Revised) “Analytical
Procedures”

The Institute of Chartered Accountants of IndiaAIlChas come out with a
Standard on Auditing (SA) 520 “Analytical Procedsire

Scope of this SA

This Standard on Auditing (SA) deals with the aodst use of analytical

procedures as substantive procedures (“substaatiaiytical procedures”), and
as procedures near the end of the audit that desistuditor when forming an
overall conclusion on the financial statements. Tike of analytical procedures
as risk assessment procedures is dealt with in $32.3SA 330 includes

requirements and guidance regarding the naturendimnd extent of audit
procedures in response to assessed risks; thesepanckdures may include
substantive analytical procedures

Objective
The objectives of the auditor are:

a) To obtain relevant and reliable audit evidence whsimg substantive
analytical procedures; and

b) To design and perform analytical procedures neaetid of the audit that
assist the auditor when forming an overall condunsas to whether the
financial statements are consistent with the additenderstanding of the
entity.

Effective Date

This SA is effective for audits of financial statemts for periods beginning
on or after April 1, 2010.
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Standard on Auditing (SA) 700 (Revised) - “Forming an
Opinion and Reporting on Financial Statements”

The Institute of Chartered Accountants of IndiaAllChas come out with a
Standard on Auditing (SA) 700 (Revised) - “Formenrg Opinion and Reporting
on Financial Statements”

Scope of this SA

This Standard on Auditing (SA) deals with the aoidét responsibility to form
an opinion on the financial statements. It alsdslegth the form and content of
the auditor’s report issued as a result of an aafdihancial statements.

SA 7053 and SA 7064 deal with how the form and eonbf the auditor's
report are affected when the auditor expressesdifiea opinion or includes an
Emphasis of Matter paragraph or an Other Matteagraph in the auditor's
report.

This SA is written in the context of a complete skgeneral purpose financial
statements. SA 8005 deals with special considemstiovhen financial

statements are prepared in accordance with a $pgraigose framework. SA
8056 deals with special considerations relevarnt@udit of a single financial
statement or of a specific element, account or iémfinancial statement.

This SA promotes consistency in the auditor's rep@onsistency in the

auditor’s report, when the audit has been conduitesiccordance with SAs,
promotes credibility in the global marketplace byakimg more readily

identifiable those audits that have been conduicteatcordance with globally
recognized standards. It also helps to promotausiee’s understanding and to
identify unusual circumstances when they occur.

Objective
The objectives of the auditor are to:
c) Form an opinion on the financial statements basedmevaluation of the
conclusions drawn from the audit evidence obtaiaed,
d) Express clearly that opinion through a written meégbat also describes
the basis for the opinion.

Effective Date

This SA is effective for audits of financial statemts for periods beginning on
after April 1, 2011.
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Errant auditors would need to pay investors

Audit firms may be asked to financially compensateestors for losses
resulting from their lapses, with the Governmerdnping to strengthen the
mechanism for fixing responsibility for corporateadds and protecting
investors from their ill-effects. To make this fdds, an audit firm would be
held accountable for its actions, regardless oftidrethe firm itself or its
affiliate was the official auditor.

The Government is yet to work out the proportionimfestors' losses the
auditor will have to compensate. The options ineledpping the quantum of
compensation and evolving a criterion for fixing@amts on a case-by-case
basis.

The Government is keen on a legal framework so viwims of accounting
malpractices could be duly compensated in the ewérst scam. In order to
achieve the same, the practice of certain auditsfisetting up affiliates across
the country needs to be fixed first. Currently, anelit firm in Hyderabad is not
liable for anything that its Bangalore affiliateedo This needs to be changed.

The President of the Institute of Chartered Accantg of India (ICAI)
observed that though the idea to have such a mischas good, there was a
serious question mark over its feasibility. In caseig accounting scandal like
Satyam breaks out, it would be literally impossifie the accounting firm to
compensate. He suggested that either the Goverrcaprd certain percentage
of the money that the audit firm should pay or dady audit firms who have
been involved in recurring defaults. He agreed bnatging all affiliates under
one umbrella would create accountability.

Ministry of Corporate Affairs (MCA) shelves peer audit review
plan

The Ministry of Corporate Affairs (MCA) has shelvéd idea of auditing the
books of listed companies by independent auditosgas part of the joint plan
of market regulator Securities and Exchange Bodrthdia (SEBI) and the

Ministry of Corporate Affairs (MCA) to conduct pessview of audits, which

involves getting the audit reports of a companyedeby another auditor for a
second opinion.

To start with, the proposal was intended to audit8mpanies on the Bombay
Stock Exchange and 50 companies of the NationalkSExchange. It is now

decided that the audit reports will be vetted Ipaael of auditors appointed by
the Financial Advisory Board of the Institute of@tered Accountants of India
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(ICAI), only for cases where any irregularities dwand or regulatory or
supervisory need requires a second opinion.

According to the earlier proposal, the audited heda sheets of all listed
companies were proposed to be audited by indepérdetitors appointed by
the Registrar of Companies in their respectivearegi MCA had then decided
to ask various other regulators to make the pegeweof audit mandatory for
companies regulated and supervised by them.

These included the Reserve Bank of India for baSESI for listed companies
and the Insurance Regulatory and Development Aiiyhdor insurance
companies. The idea was to avoid accounting ireedigds in at least those
companies or financial entities where public fuads at stake.

However, sources at ICAI said the Government dit fmm@ enough trained
auditors to check what another chartered accountdntlO-15 years of
experience has done. Therefore, first such auditave to be trained and then
this review of audits should be made compulsory.

The peer review of audit was proposed in the afhnof the Rs 7,000-crore
accounting fraud by Satyam Computer Services, ichvthe founder of the IT
firm confessed to manipulation of books.

SEBI had then recommended that all listed compameesudited by practicing
chartered accountancy firms or individual auditors.

Ministry of Corporate Affairs (MCA) to ease paid-up capital
norms for Companies

The Ministry of Corporate Affairs (MCA) has decidéal relax the norms for

companies to maintain minimum paid-up capital. Adaoy to the Companies

Act 1956, the minimum paid-up capital for a privatempany is Rs 1 lakh and
for a listed company Rs 5 lakh. A company can beigavith any amount, but

within a time-frame of two years it should raise tlapital to Rs 1 lakh and Rs 5
lakh for unlisted and listed companies, respecfiviéla company fails to do so

in accordance with the existing provisions of SEth60 of the Companies Act,
the company will be deregistered and declared a¢fun

Now it may be a good news for the companies theh ®ntities may not be
declared defunct immediately as is done now. Uadscheme prepared by the
Ministry, such companies may opt for an option tat dusiness without
attracting any penal provisions under the CompaAiets Alternatively, they
may negotiate some more time with the regulatorréasing the capital and
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continue with their business. In the process, eapenal provisions may not
apply.

The scheme could be a big relief to the both listed unlisted companies. This
is because once a company is declared defunctRégsstrar of Companies
(RoC) can start criminal prosecution against thmany. This relief may come
as part of the comprehensive scheme being worketyothe Ministry to avoid
criminal prosecution for delay in filing one’s Balze-sheet with RoC.

At present, any company which has prepared a Belaheet for a given
financial year is bound to file it with RoC by Obtr of that financial year. Not
doing so attracts criminal proceedings under Sed@0 of the Companies Act
1956, plus a structure of penalties.

The proposed scheme is being termed ‘Immunity fp@mod of delay in filing
returns and prosecution’ and meant for all comparpeblic and private, listed
or unlisted, and even subsidiaries or Indian arfifereign companies operating
in India. It is aimed at companies who are funaidout have failed to comply
with the requirement of mandatory filing of thes¢urns with RoC. The idea is
to do two things. First, make the present penaltiese lenient. Second, remove
the liability for criminal prosecution.

Another feature of the draft being discussed is din@e a company opts for this
scheme, the Ministry is to advise RoC to withdragal suits filed against the
company for prosecution.

25% public exposure must for listed entities: Govamment

The Government recently made it mandatory for distBmpanies to raise
public shareholding to 25%, with at least 5% ddata year, a move that would
attract more investors and check price share mbatipn. According to the

Finance Ministry’s decision, all the listed entti@ill have to dilute at least 5%
equity annually till they reach the threshold linift 25%. In keeping with the
budgetary promise, the Finance Ministry Mr. Prahiikherjee amended the
relevant regulations to the effect that “the minimthreshold level of public

holding will be 25% for all listed companies.”

Accordingly, all listed entities will have to dikitat least 5% additional equity
annually till they reach the threshold limit of 25%very listed company will
have to fulfill this condition to remain listed stock exchange.

For a company seeking listing, it would have tai@il25% in one go in case the
issue size is just up to Rs 4,000 crore. HoweVverse already in the process of
going public and have filed draft prospectus calikinvest stipulated 10% and
later meet the condition.
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At present, most companies dilute just 10% stakkthe shares tend to trade at
a premium. Giving the rationale for the decisidre Ministry said, “A disperse
shareholding structure is essential for the sustanaf a continuous market for
listed securities to provide liquidity to the int@s and to discover fair prices.”
The decision would see large number of companigmdpithe capital market
within a year.

The move is in line with practices followed in dewed economies globally.
While the London Stock Exchange (LSE) requires 2B%nimum public
holding, the Singapore and Hong Kong Stock Excharadeo stipulate public
share holding between 12% and 25%.

The requirement to offload equity by large numbgilisted companies may
have implications for the disinvestment programnfighe Government. The
Government proposed to raise Rs 40,000 crore duhegcurrent fiscal by
selling equity of state-owned companies.

So far, the Government had raised only Rs1,07%®dsgrselling its stake in the
Satluj Jal Vidyut Nigam Limited (SJVNL). Severaltial and follow-on public

issues of PSUs like SAIL, Coal India, Power Grichgiheers India Limited,
MMTC and Hindustan Copper are in the pipeline.

Blue chip state-owned companies like Indian Oil gowation (IOC) and
mineral major NMDC will have to come out with freEsues to meet the new
norm.

Companies not complying with the minimum public hotling
norm of 25% will be delisted

Companies failing to comply with the minimum pubholding norm of 25%
could face delisting, suspension of trading oma bf Rs 25 crore. The existing
provisions that deal with listing norm violationsliwcontinue to be in effect.
But these provisions will be more effective nowhwihem getting incorporated
in the Securities Contracts (Regulation) Rules.

The Government recently notified changes to thesrmhaking it mandatory for
listing companies to have 25% public shareholdiffge move is in line with an
announcement made by the Finance Minister Mr. Rravlakherjee in his
2009-10 budget speech. Market regulator SEBI magrtéo provisions akin to
those govern violation of the takeover code — a i Rs 25 crore — if stock
exchanges seek invocation of such a provision.aéthese norms were part of
the listing agreement of stock exchanges. Typicalpmpanies give an
undertaking to stock exchanges that they will compith the norms in six
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months, but do not adhere to it in some cases. éksth® new norms, every
listed company shall maintain public shareholdifigtdeast 25%. If the public
shareholding in a listed company falls below 258éntthe company is required
to bring to the threshold within 12 months.

According to a report by securities research firdel#eiss, 156 companies
have promoter holdings of more than 75%. Dilutibpmmoters’ stake in these
companies will release shares worth around Rs dQB0grore in the next five

years. Eight state-run firms alone would see eqdiitytion to the tune of Rs
1,00,000 crore, the study shows.

Department of Industrial Policy and Promotion (DIPP) to define
'‘Group Company' soon

The Commerce and Industry ministry would come oithva definition of
‘Group Company’ soon, a clarification that wouldghglobal companies like to
begin operations without violating norms.

Global retail players are seeking clarity on trgsuie to chalk out their India
plans.

According to DIPP rules, wholesale trade of goodsii be permitted among
companies of the same group. But, such trade shmtléxceed 25 per cent of
the total turnover of the wholesale venture ang éo internal use.

DIPP would release the remaining five discussiopeps on FDI policies by
September 2010.

Highlights of the economic growth during 2009-10

» Indian economy (GDP) grew by 7.4% during 2009-1@hér than the
estimated 7.2%.

» During 2008-09, the economy grew by 6.7%.

» Per capita income rose by 10.5% to Rs44,345 in A@0&gainst Rs40,141
during 2008-09.

» During the fourth quarter of 2009-10, the economgungby 8.6%, against
5.8% in the year-ago period.

» Second quarter growth revised to 8.6% from 7.9%.

» Third quarter growth revised to 6.5% from 6%.
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» Agriculture and allied sectors grew by 0.2% in 2Q@ against the
estimated 0.2% contraction.

» Manufacturing sector expanded by 10.8% during 2D09against the
estimated 8.9%.

> Electricity, gas and water supply growth was 6.9%wer than the
estimated 8.2%.
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SEBI

SEBI allots corporate bond limits

India's market regulator Securities and Exchangar@of India (SEBI) recently
said it has allocated investment limits in corperabnds to Foreign Institutional
Investors (FlIs).

SEBI said in a notification that unutilized invesim limits for corporate bond
investments were available for allocation to Fihel ahe bidding took place on
Bombay Stock Exchange's platform. These limits Isbal utilized by the

allocated entities within 45 days of the allocation
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DISCLAIMER AND STATUTORY
NOTICE

This e-publication is published by Nanubhai Desai @o, Chartered
Accountants, Mumbai, India, solely for the purposésproviding necessary
information to its clients and/or professional @mts. This publication
summarises the important statutory and regulatemeldpments. Whilst every
care has been taken in the preparation of thisigatldn, it may contain
inadvertent errors for which we shall not be helsponsible. It must be stressed
that the information and/or authoritative conclasio provided in this
publication are liable to change either through rdneent to the
law/regulations or through different interpretatioy the authorities or for any
other reason whatsoever. The information giverhia publication provides a
bird’s eye view on the recent important select dgwments and should not be
relied solely for the purpose of economic or finahaecision. Each such
decision would call for specific reference of thelewant statutes and
consultation of an expert.

This e-publication should not be used or reliedrupyg any third party and it
shall not confer any rights or remedies upon armh ferson. This document is
a proprietary & copyrighted material created anthpited by Nanubhai Desai
& Co and it should not be reproduced or circulatedether in whole or in part,
without our prior written consent. Nanubhai Desai@ shall grant such
consent at its sole discretion, upon such conditia® the circumstances may
warrant. For the avoidance of doubt, we do asseriecship rights to this
publication vis-a-vis any third party. Any unautis@d use, copy or
dissemination of the contents of this documentlead to imitation or piracy of
the proprietary material contained in this pubimat

This publication is not intended for advertisemeantd/or for solicitation of
work.
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